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PETITION FOR PARTY STATUS 
 

Pursuant to Rule 14 of the Act 250 Rules and 10 V.S.A. §6085(C)(1)(E) now comes 

abutting owners Andrea and Andrew Sambrook, by and through their counsel MSK Attorneys, 

and hereby supplement the oral petition for party status they made at the initial hearing in this 

matter dated August 19, 2022. This submission is made pursuant to this Commission’s Hearing 

Recess Order #1.   

Sambrook Residence 

 Andrea and Andrew live at 287 Airport Road, Middlebury VT. This property 

immediately abuts the Middlebury State Airport. Their property is marked with red dot below.  
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From their property, the Sambrooks can see, hear and smell the airport. Their backyard has a 

direct view into the area north of the existing hangars. This is where VTrans proposes substantial 

hangar expansion pursuant to partial application #9A0158-12 (the “Project”).  The expansion of 

the airport pursuant to the Project will adversely affect these interests. It will bring noise, light, 

sound, and structures into this view that negatively affect such protected interests. It will bring 

potentially harmful or dangerous fumes into range of the Sambrooks property as well.  

The Sambrooks also enjoy the scenic views of the wetlands that are on the Middlebury 

Airport Property, and which abut the airport property.  They are users of town drinking water and 

the northern portions of the airport property fall within the Middlebury Water Source Protection 

area. They therefore have serious concerns about the impact of development on drinking water 

supplies, water quality, and scenic resources. Such interests will or may be adversely affected by 

the Project.  

The proposed development brings substantially hazardous, flammable and dangerous 

chemicals (the extent of which is unclear as VTrans has not, and does not, articulate any 

proposed use for the hangars) to the edge of their property. They therefore have serious concerns 

that the development may greatly increase the fire risk to their property and cannot be adequately 

served by municipal (fire) services. Particularly given that the site is accessed via a narrow road- 

Airport road.  

They are also downslope of the proposed expanded hangar areas and therefore have 

concerns about stormwater run-off and waste disposal as those may run downslope towards their 

property.  

Legal Standard for Party Status 
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To obtain Party Status, an adjoining landowner need only demonstrate a “reasonable 

possibility” that the District Environmental Commission’s decision will affect his or her 

particularized interests that are protected by Act 250. As explained by the Vermont 

Environmental Court: 

For each Act 250 criteria under which [a person] seeks Party Status, she must 
demonstrate (1) that she has a particularized interest; (2) that the interest is protected by 
one of the criteria being analyzed; and (3) that there is a “reasonable possibility” that our 
decision on the application may affect her interest.  See In re Granville Mfg. Co., No. 2-
1-11 Vtec, slip op. at 6 (Vt. Super. Ct. Envtl. Div. July 1, 2011) (Durkin, J.). 
 
The interest protected by one of the Act 250 criteria must be particularized; general 
policy concerns shared with the general public are not a sufficient basis for individual 
Party Status.  In re Pion Sand & Gravel Pit, No. 245-12-09 Vtec, slip op. at 7 (Vt. Super. 
Ct. Envtl. Div. July 2, 2010) (Durkin, J.); see also Lujan v. Defenders of Wildlife, 504 
U.S. 555, 560 (1992) (in federal cases, a plaintiff must allege a “concrete and 
particularized” injury to have standing); Hinesburg Sand & Gravel Co. v. State, 166 Vt. 
337, 341 (1997) (adopting the federal standing requirements). 
 

In re Barefoot & Zweig Act 250 Application, No. 46-4-12 Vtec, slip op. at 5–6 (Vt. Super. Ct. 

Envtl. Div. March 13, 2013) (Durkin, J.).  

Air Pollution (Criteria 1 and 8) 

 10 V.S.A. §6086(a)(1) states that before granting a permit, the board or district 

commission shall find that the subdivision or development will not result in undue water or air 

pollution. Whether a pollutant is “undue” usually depends on facts such as the nature and amount 

of pollution, character of the surrounding area, whether the pollutant complies with certain 

standards or recommended levels, whether the pollutant will cause adverse health effects, and 

whether effective measures will be taken to reduce the pollution. This is a fact sensitive inquiry.  

 Air pollution includes industrial manufacturing emissions such as vehicle exhaust, fumes 

and odors. This certainly is implicated by the hangar expansion at the airport. This will bring (or 

may bring as VTrans articulates no use for the hangars at this time) polluting fumes and odors 
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towards their property. An Air Pollution Control Permit creates a rebuttable presumption of 

compliance. VTrans has not presented one for any hangar use.  

 Such a review of the fumes generated the airport and their impact on the Sambrook 

property is covered by Criteria 1, and the Sambrooks should be afforded Party Status under 

Criteria 1.  For the same reasons, they should be afforded Party Status and Standing under 

Criteria 8 which also protects air quality as a matter of aesthetics.  

 The development may also result in an increase in noise at the Sambrook property. 

VTrans has not provided any noise studies showing the expected decibel levels at the Sambrook 

property line or house. To the extent that noise is regulated under Criteria 1 and 8, the 

Sambrooks should be afforded party status under those criteria as concerns noise impacts.  

 As an initial comment, VTrans has not provided sufficient evidence to make positive 

findings on these criteria. It has not articulated what fumes will be produced by the development. 

It has not produced any evidence as to whether or not it needs air quality control permits as is 

typical. Nor has it provided any noise analysis. Unless and until such information is provided, the 

Commission cannot reach positive findings on these conclusions.  Should VTrans provide such 

evidence, the Sambrooks are entitled under Rule 13 of the Act 250 Rules to a hearing on such 

evidence with a chance to respond thereto.  

Criteria 1(G)(Wetlands) 

Criterion 1(G) requires that the Project “will not violate the rules of the board, as adopted 

under this chapter, relating to significant wetlands.” 10 V.S.A. § 6086(a)(1)(G). The applicant 

bears the burden of proof on Criterion 1(G). 10 V.S.A. § 6088(a).   

Criterion 1(G) requires compliance with the Vermont Wetland Rules.  The Vermont 

Wetland Rules protect “significant” wetlands and associated buffers.   A “significant” wetland is 
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one that appears on the Vermont Significant Wetland Inventory (VSWI) maps as a Class I or 

Class II wetland, or one that is determined, pursuant to 10 V.S.A. § 914, to be significant by the 

Agency of Natural Resources in a wetland determination.  See 10 V.S.A. §§ 902(11)(defining 

“significant wetland” as a Class I or Class II wetland); 902(6)(defining “Class I wetland”); 

902(7)(defining “Class II wetland”); see also Vermont Wetland Rules § 1.1 (purpose of Wetland 

Rules is to protect significant wetlands).  

The Vermont Wetlands Rules require certain projects to obtain a Wetland Permit –

formerly called a Conditional Use Determination or “CUD” – from the Agency of Natural 

Resources.  If a project has a Wetland Permit or CUD, the activity covered by that permit is 

entitled to a presumption that it complies with the Vermont Wetland Rules, and thus Criterion 

1(G).  Act 250 Rule 19(E)(5).  In addition, technical determinations made by ANR in issuing 

such a permit or CUD are entitled to substantial deference.  10 V.S.A. § 6086(d).  Any evidence 

of noncompliance with the Vermont Wetland Rules is sufficient to rebut the Rule 19 

presumption, but the substantial deference due to ANR technical determinations may only be 

overcome by clear and convincing evidence. 

There are wetlands on the Project tract. By letter of Zapata Courage of the State of 

Vermont Wetland office, any 2018 delineations expired in 2023. See Act 250 Exhibit ___. As the 

State did not file for a complete permit application, or commence construction based on those 

wetland delineations by 2023, the wetlands need to be delineated again.  The Sambrooks enjoy 

views of the wetlands, enjoy the water quality benefits these wetlands provide and the 

development will adversely affect these interests. They should be afforded party status 

accordingly.  
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Criteria 1 (water pollution), Criteria 2 and 3 (Water Supply and Harm to Other Water 

Supplies) 

 Criteria 1 requires that this commission find that the Project will not cause “undue” water 

pollution. This is not the same as a finding that the Project has a stormwater permit and satisfies 

Criteria 1(B). Rather, “Criterion 1 and its subcriteria, including Subcriterion 1(B), are closely 

related, but they are not the same; rather, they involve distinct factors and standards.” In re 

Diverging Diamond Interchange SW Permit, 2019 VT 57, ¶ 43, 210 Vt. 577, 598, 218 A.3d 564, 

578 (2019) “[a]s frequently recognized by the Environmental Division and the former 

Environmental Board, whether “undue” pollution will result from a proposed project is a highly 

fact-specific inquiry that depends on a wide variety of factors, only one of which is compliance 

with applicable regulations. In re N. E. Materials Grp., LLC, 2019 VT 55, ¶ 28, --- Vt. ----, 217 

A.3d 541.” In re Diverging Diamond Interchange SW Permit, 2019 VT 57, ¶ 44, 210 Vt. 577, 

599, 218 A.3d 564, 579 (2019). Criterion 1 requires “at least” consideration of the following 

factors:the elevation of land above sea level; and in relation to the flood plains, the nature of soils 

and subsoils and their ability to adequately support waste disposal; the slope of the land and its 

effect on effluents; the availability of streams for disposal of effluents; and the applicable Health 

and Environmental Conservation Department regulations.” Id. citing 10 V.S.A. §6086(a)(1).  

Criterion 2 requires that a project or development has sufficient water to meet its 

reasonably foreseeable needs. Evidence that supports a finding of sufficient water includes 

compliance with Vermont Water Supply Rules. Under Criterion 3, a project must not cause 

unreasonable burdens on an existing water supply. The Environmental Board has held that 

compliance with Criterion 3 requires a demonstration that the Project will not cause an 
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“unacceptable interference” with existing water supplies, as defined in the Vermont Water 

Supply Rules at Appendix A, Section 11.6.3.1.   

The Sambrooks are down gradient, users of the Town water supply, and therefore very 

concerned that the Project will cause undue water pollution and harm. If the Project produces 

more pollution than is necessary into the water, groundwater, and water supply, they will be 

seriously harmed. This could include jet fuel, paints, oils, or other hazardous substances from the 

hangars that is currently not present, or not present in such volume, at the site.  

 VTrans has not demonstrated that it satisfies Criteria 1. It appears to lean on the TS4 

Permit for compliance but reliance on a stormwater permit does not satisfy Criteria 1. See In re 

Diverging Diamond Interchange SW Permit, 2019 VT 57, ¶ 44, 210 Vt. 577, 599, 218 A.3d 564, 

579 (2019). VTrans has not demonstrated that the it has mitigated hazards to water to a level that 

prevents ‘”undue” pollution from occurring. Part of the problem stems from the fact that VTrans 

does not articulate any use for the hangars nor any justification for development of 70,000 square 

feet of hangars. Limiting uses, or size of hangar development, is obvious mitigation and without 

any proof as to why such is necessary, there can be no finding that the pollution is not “undue.” 

In re N. E. Materials Grp., LLC/Rock of Ages Corp. Act 250 Permit, 2019 VT 55, ¶ 28 (“under” 

Criterion 1 is “that which is more than necessary–exceeding what is appropriate or normal.” 

quoting Re: John A. Russell Corp., No. 1R0849-EB, Findings of Fact, Conclusions of Law, and 

Order, slip op. at 43–44 (Vt. Envtl. Bd. Jul. 10, 2001)) (noting that the definition has been used 

“in the air-pollution context”). 

VTrans has also not proven that it has sufficient water supply to meet the needs. It has a 

generalized public water supply construction permit but that does not address any specific fire 

suppression needs in any specific hangar. What occurs in these hangars may need specific water 
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supplies to meet fire suppression standards over and above, or different than what is provided. 

VTrans has not provided that evidence. It cannot obtain a positive finding on this Criteria. 

Additionally, VTrans has not provided any testimony that it mees the Water Supply Rules as 

concerns protection of the Source Protection Area shown on the northern end of the airfield.  The 

Town Plan in fact notes that this is a critical area of protection:  

A 1980 aquifer study and subsequent wellhead protection studies determined that 
the most significant threat to the aquifer was the agricultural pesticide and 
herbicide spraying operations that were formerly based at the Middlebury Airport. 
Monitoring wells have been established around the airport to detect any effect on 
the wells at Palmer Springs. The Town wells north of Dow Pond are a greater 
distance from the airport and are less at risk. 
 

Further hangar development may substantially increase this risk. As noted, the use of the hangars 

plays a major role as to the threat to this water source.  

The Sambrooks have particularized concerns about the ability to serve the fire 

suppression needs at the hangars and the protection of the water source for the Town of 

Middlebury as they drink that water. They seek party status and a hearing on these issues.  

Traffic (Criteria 5 and 9K) 

Under Criteria 5, this Commission must find that the Project "[w]ill not cause 

unreasonable congestion or unsafe conditions with respect to use of the highways, waterways, 

railways, airports and air ways, and other means of transportation existing or proposed." In re 

Agency of Transportation, 157 Vt. 203, 207 (1991), quoting 10 V.S.A. § 6086(a)(5); In re 

Granville Manufacturing Co., Inc., No. 2-1-11 Vtec, Decision on Motion for Party Status at 7 

(7/1/11).  Criteria 9(K) similarly protects the public investment in roadways from excessive 

traffic congestion and unsafe conditions.   

Criteria 5 by its definition requires that this Commission determine that the Project will 

not cause unreasonable or unsafe conditions at “airports” or “air ways.” VTrans has not provided 
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any information about the amount of air traffic increased and how that will materially affect the 

safety and use of this airport and airway. Unless and until VTrans documents such, it cannot be 

issued a positive finding on this criteria. In addition, VTrans has not articulated how much traffic 

will be generated by the proposed hangars. Will it be one car a day or 30 trucks? Such is driven 

by use and VTrans has not articulated any use. Accordingly, VTrans can’t be provided positive 

findings on this criteria.  

The Sambrooks use the same road as VTrans are greatly affected by any increase in 

traffic. Airport road is a small road with limited ability to accommodate additional truck or 

commercial traffic. Any increase thereto would negatively affect the Sambrooks access and 

rights to safe ingress and egress. They seek party status and a hearing accordingly.  

Municipal Services (Fire) 

Under Criterion 7, the question is whether the Project places an unreasonable burden on 

the ability of the municipality to provide services. Relevant services include municipal fire, 

police, rescue, solid waste disposal, road maintenance, sewer and water service. RE: Barre 

Granite Quarries, LLC, 7C1079 (Revised)-EB, Findings of Fact, Conclusions of Law, and Order 

at 77 (Vt. Envtl. Bd. Dec. 8, 2000). The burden of proof is on the opponents under Criterion 7, 

but the burden of production is on the Applicants. 

VTrans has not presented sufficient evidence for a positive finding on Criteria 7. Absent 

is any information that there is adequate fire support to address the use of the hangars.  These are 

airplane hangars which may contain some of the most flammable substances around – aviation 

gas, paint, oils and other chemicals. Without knowing specifically how each hanger will be used, 

and that each use had adequate fire protection, there is no way to conclude that an unreasonable 

burden is not placed on municipal services.  
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The Sambrooks have a particularized interest in Criteria 7 given the proximity of their 

house and property to the hangars. Any fire risk in a hangar is a fire risk to the Sambrooks.  

Aesthetics and Historic Sites (Criteria 8) 

Criteria 8 requires the Applicant present convincing evidence that the proposed project 

“will not have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, 

historic sites or rare and irreplaceable natural areas.” 10 V.S.A. § 6086(a)(8);  In re: Rivers Dev. 

Act 250 Appeal, 68-3-07 Vtec, Decision on the Merits at 49 (3/25/10). The “cornerstone of the 

Criteria 8 analysis is whether the proposed project will be in harmony with its surroundings—

will it ‘fit’ the context within which it will be located?” Zaremba Group Act 250 Permit, 36-3-13 

Vtec, Decision on the Merits at 16 (02/14/14); In re Big Rock Gravel Act 250 Permit, No. 45-3-

12 Vtec at 7 (11/28/12), In re: Rivers Dev. Act 250 Appeal, 68-3-07 Vtec, Decision on the Merits 

at 50-51 (3/25/10), quoting Re: Quechee Lakes Corp., ##3W0411-EB and 3W0439-EB, FCO at 

18 (11/4/85). Both the visual elements of a project and the noise generated by a project are 

considered under Criteria 8. See id.  

The Commission uses a two-part test to determine whether a project meets the portion of 

Criterion 8 relating to aesthetics and natural and scenic beauty.  First, it determines whether the 

Project will have an adverse effect.  Second, it determines whether the adverse effect, if any, is 

undue. In re Rinkers, Inc., No. 302-12-08 Vtec, Decision and Order at 12 (Vt. Envtl. Ct. May 17, 

2010) (citations omitted); see also, Re: Quechee Lakes Corporation,  3W0411-EB and  3W0439-

EB, Findings of Fact, Conclusions of Law, and Order at 18-20 (Vt. Envtl. Bd. Nov. 4, 1985); In 

re Halnon, 174 Vt. 514 (mem.) (applying Quechee test in Section 248 context).  

The construction of hangars will materially and negatively affect the aesthetics. That 

impact is undue. VTrans has not proposed and does not propose anything close to adequate 
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screening or mitigation for the visual impact of 70,000 square feet of hangar space. It proposes 

bland, drab, industrial hangars on a generally undeveloped grassed area with views of the Green 

Mountain spine. This is not in harmony with the surroundings. It is not landscaped in any manner 

so as to reduce the contrast between the industrial and scenic. It is therefore undue. It is also 

undue because it’s excessive. There is no documented need for this much hangar space. VTrans 

can’t even present a proposed use for the hangars and there is no party prepared to occupy any 

hangar. Obvious mitigation would entail a reduction in the amount of hangar space and dramatic 

clustering of the hangar space.  

Because the proposed hangar location will negatively affect the Sambrooks aesthetics 

they seek party status on the issue. Further, VTrans has not provided sufficient evidence for this 

commission to conclude that the hangar development is not “undue.”   

In addition, VTrans has not produced any evidence as to the noise that these hangars will 

produce.  While Act 250 cannot regulate the noise of a flying F-35, unless federal fighter jets are 

proposed at Middlebury, the noise from the use of the hangars is within the jurisdiction of this 

Commission. Without a clear documentation of the noise produced by these proposed hangars, 

no positive finding can be found under Criteria 8.  

In addition, there is evidence in the record that a fairly substantial trove of historic 

material was located along the access road for the airport. The Sambrooks are interested in the 

historic sites near their property and enjoy that this area (apparently) has a long-settled history. 

They believe a complete exploration of the woods and lands to be impacted by the development 

is necessary to ensure that there is not any undue and adverse impact on these historic 

collections.  

Criteria 9(b)(Prime Agricultural Soils) 
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Under Criteria 9(B), a permit will be granted for the development or subdivision of 

primary agricultural soils only when it is demonstrated by the applicant that, in addition to all 

other applicable criteria, either, the subdivision or development will not result in any reduction in 

the agricultural potential of the primary agricultural soils; (i) the development or subdivision will 

not significantly interfere with or jeopardize the continuation of agriculture or forestry on 

adjoining lands or reduce their agricultural or forestry potential; 

(ii) except in the case of an application for a project located in a designated area listed 
in subdivision 6093(a)(1) of this title, there are no lands other than primary agricultural 
soils owned or controlled by the applicant which are reasonably suited to the purpose of 
the development or subdivision; 

(iii) except in the case of an application for a project located in a designated area 
listed in subdivision 6093(a)(1) of this title, the subdivision or development has been 
planned to minimize the reduction of agricultural potential of the primary agricultural 
soils through innovative land use design resulting in compact development patterns, so 
that the remaining primary agricultural soils on the Project tract are capable of supporting 
or contributing to an economic or commercial agricultural operation; and 

(iv) suitable mitigation will be provided for any reduction in the agricultural potential 
of the primary agricultural soils caused by the development or subdivision, in accordance 
with section 6093 of this title and rules adopted by the Natural Resources Board.  
 

10 V.S.A. § 6086(a)(9)(B). 

The Natural Resources Board has adopted a procedure to define and implement certain 

elements of 10 V.S.A. § 6086(a)(9)(B) as amended and 10 V.S.A. § 6093, as amended, relating 

to the protection of primary agricultural soils.  

Under such, “Reduction in the potential of the primary agricultural soils” means any loss 

or impairment of the agricultural potential of the primary agricultural soils (as defined within 10 

V.S.A. § 6001(15)) on the Project tract. “Compact development patterns” means the use of 

innovative land use design specifically intended to minimize or eliminate the fragmentation of 

primary agricultural soils on a project tract, thus preserving a percentage of the primary 
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agricultural soils on a project tract or tracts, capable of supporting or contributing to an economic 

or commercial agricultural operation, consistent with the ratio requirements of 10 V.S.A. § 6093.  

In appropriate circumstances, the Commission may, in lieu of the provisions of 

subdivision (2) of 10 V.S.A. § 6093, require payment of an offsite mitigation fee, or any 

combination of onsite or offsite mitigation. A determination of “appropriate circumstances,” as 

used in 10 V.S.A. § 6093(a)(3)(B), may be based on any one of, or a combination of, the findings 

(1)(A) through (1)(C) below, and a finding of (2) below by a Commission:  

(1)(A) The tract of land containing primary agricultural soils is of limited value in terms 
of contributing to an economic or commercial agricultural operation, and devoting the 
land to agricultural uses would be impractical based on the size of the tract of land or its 
location in relationship to other agricultural and nonagricultural uses; or  
 
(1)(B) The Project tract is surrounded by or adjacent to other high-density development 
with supporting infrastructure and, as a result of good land use design, the Project will 
contribute to the existing compact development patterns in the area; or  
 
(1)(C) The area contains a mixture of uses, including commercial and industrial uses, and 
a significant residential component, supported by municipal infrastructure;   
 
and  
 
(2) The Commission determines that payment of an offsite mitigation fee, or some 
combination of onsite and offsite mitigation, will best further the goal of preserving 
primary agricultural soils for present and future agricultural use with special emphasis on 
protecting prime agricultural soils, thus serving to strengthen the long-term economic 
viability of Vermont’s agricultural resources.  
 
Except in the case of an application for a project located in a designated area listed in 

subdivision 10 V.S.A. § 6093(a)(1), a finding of “appropriate circumstances” shall not relieve an 

applicant from compliance with 10 V.S.A. § 6086(a)(9)(B)(iii) and 10 V.S.A. § 6093(a)(2)&(3).  

An applicant’s compliance with 10 V.S.A. § 6086(a)(9)(B)(iii) will inform the 

Commission as to what primary agricultural soils remain available for on-site mitigation.  In 

some cases, a finding of “appropriate circumstances” may allow for positive findings under § 
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6086(a)(9)(B)(iii), even when no (or an insufficient number of) acres of primary agricultural 

soils capable of supporting or contributing to an economic or commercial agricultural operation 

are preserved on the Project tract or tracts.  

The Agency of Agriculture, Food & Markets (“Agency”) is a statutory party under 

Criterion 9(B) in Act 250 proceedings and may issue a Review Letter.  The applicant may 

request a Review Letter by submitting a Criterion 9(B) Intake Form and project information, or 

the Agency may request an Intake Form and project information from the Applicant to facilitate 

review.  When there is potential for impacts under Criterion 9(B), the letter shall contain the 

following, as applicable:  an assessment of whether soils on the Project tract meet the definition 

of primary agricultural soils, the acreage of proposed impact to primary agricultural soils, the 

acreage of mitigation warranted, the sufficiency of proposed on-site mitigation, the Agency’s 

recommendations, including any recommended land use permit conditions, and justifications for 

those recommendations;  and any other applicable concerns.  All mitigation is subject to final 

approval by the Commission.  

There are prime agricultural soils on the Project tract that the Sambrooks have an 

aesthetic appreciation of from their property. While they may be on airport, these soils must be 

conserved in accordance with the rules. The Sambrooks do not believe that adequate mitigation 

has been presented by VTrans. Simply, the Project could be reduced in size and reconfigured as 

to reduce any impact on Prime Agricultural soils.  

Criteria 9(H)(Costs of Scattered Development) 

Criterion 9(H) requires that the Commission determine whether the proposed Project is or 

is not physically contiguous to an existing settlement.  If the proposed project is not physically 

contiguous to such a settlement, then the applicant must demonstrate that the Project's tax 
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revenues and other public benefits outweigh the additional costs of public services and facilities 

caused by the Project. See Re: St. Albans Group and Wal*Mart Stores, Inc.,  6F0471-EB, 

Findings of Fact and Conclusions of Law and Order (Altered) at 36 (Vt. Envtl. Bd. June 27, 

1995),’aff'd on other grounds, In re Wal*Mart, 167 Vt. 75 (1997). 

VTrans has not demonstrated that this development has sufficient tax revenues to offset 

whatever the increases in costs are to the people of Middlebury – such as the Sambrooks. VTrans 

alleges that Act 78 compels them to apply for 70,000 feet of new hangar space. That is not true. 

The text of Act 78 provides no such mandate. Nor should it matter to this Commission as Act 78 

does not limit or abridge this Commission’s jurisdiction. There may be a substantial cost to the 

people of Middlebury both in terms of supporting this expanded hangar facility, serving it with 

fire, sewer and water, and potentially, a harmed water system. VTrans should not be entitled to 

positive findings on this criteria until it demonstrates that the expanded hangars a) have a use and 

b) that use generates benefits that offset the burdens.  

Criteria 9(L) (Strip Development) 

Before issuing a permit, the Applicant must demonstrate that the Project the development 

or subdivision (i) will make efficient use of land, energy, roads, utilities, and other supporting 

infrastructure; and (ii)(I) will not contribute to a pattern of strip development along public 

highways; or (II) if the development or subdivision will be confined to an area that already 

constitutes strip development, will incorporate infill as defined in 24 V.S.A. § 2791 and is 

designed to reasonably minimize the characteristics listed in the definition of strip development 

under subdivision 6001(36) of this title. 

10 V.S.A. § 6086(a)(9)(L). 
 

“Strip development” is defined as: 
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[L]inear commercial development along a public highway that includes three or 
more of the following characteristics: broad road frontage, predominance of 
single-story buildings, limited reliance on shared highway access, lack of 
connection to any existing settlement except by highway, lack of connection to 
surrounding land uses except by highway, lack of coordination with surrounding 
land uses, and limited accessibility for pedestrians. In determining whether a 
proposed development or subdivision constitutes strip development, the District 
Commission shall consider the topographic constraints in the area in which the 
development or subdivision is to be located. 
 

10 V.S.A. § 6001(36). 

 Here the Project is not in a village center and therefore must comply with the guidance 

provided for Criteria 9(L). It does not. The Sambrooks have a particularized interested in 

ensuring that the Project does not look like “strip development” as they see the bulk of the 

Project from their property. As proposed the Project has: a predominance of single-story 

buildings, a lack of connection to any existing settlement except by highway, a lack of 

coordination with surrounding land uses, and limited accessibility for pedestrians. It also does 

not “make efficient use of land, energy, roads, utilities, and other supporting infrastructure” 

given the haphazard nature of the hangar layout. The Sambrooks seek party status to address the 

lack of compliance with Criteria 9(L) and believe that no positive findings are possible under 

Criteria 9(L) at this point.  

Conformance with Town and Regional Plans (Criteria 10) 

Every town citizen is a party under Criteria 10, Re: John  J. Flynn Estate and Keystone 

Development Corp., #4C0790-2-EB, Memorandum of Decision at 7 (Vt. Envtl4. Bd. October 8, 

2003); and see, McLean Enterprises Corp., #2S1147-1-EB, Memorandum of Decision at 7 (Vt. 

Envtl. Bd. September 19, 2003).  The Sambrooks are a citizen of Middlebury and therefore seek 

party status on the Town Plan. The Sambrooks state that as of the date of this filing, the 

Applicant has not obtained approval from the Town of Middlebury and/or the Town of 
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Middlebury Development Review Board. The Project is outside of the original Airport PUD and 

this is not within that. Therefore an amendment to that PUD is necessary and without such 

approval there is not adequate evidence to establish compliance with the Town plan.  

Other Preliminary Issues to be Addressed 

In making this request for Party Status, the Sambrooks also note several other issues to be 

addressed. First, this Commission must take note that VTrans has not filed a complete 

application. They filed an incomplete application and are only seeking Rule 21(II) Partial 

Review. It is the Sambrooks contention that partial review should not be permitted here. Under 

Rule 21 the Commission “shall not” permit partial review when such works a substantial 

hardship and inequity other parties or when it makes comprehensive review under applicable 

criteria impractical or unduly difficult. Act 250 Rule 21(II)(A). Here, compressive review of key 

criteria is impossible and unduly difficult. For example, Criteria 1(air and water pollution) and 

Criteria 8(aesthetics) are essential elements of this (and any Act 250 review).  Without knowing 

what use the hangars are serving its impossible to have any substantive and fair review of these 

criteria.  If the hangars serve as jet engine repair facilities they will have vastly different impacts 

than if they serve as storage space for a collector’s vintage gliders. Both are possible but without 

specific information from VTrans as to the use, consideration and review of these criteria is 

impossible.  

Instead of presenting a master plan application setting forth the actual uses of the 

hangars, VTrans is seeking to bifurcate review in a way that violates the principals of Rule 

21(II). Simply, there is no way to conduct a comprehensive review of critical criteria without a 

plan for what use the hangars will serve.  
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Invariably, whenever VTrans decides to build out the hangars for a particular use, they 

will point to this partial decision and claim that “the Commission already approved the hangars” 

as a shield to further subsequent review. Though, given what’s before you, that can’t be true. 

This Commission can’t have reviewed the impacts of noise, or fire suppression for a future use 

that is not presented here.  

 What VTrans is doing ultimately then just results in a process that subjects the neighbors 

and this Commission, and VTrans frankly,  to countless amendment applications each time a 

hangar wants to be constructed. That’s a burden that is antithetical the goals of partial review. 

Instead of decreasing the costs and burdens of review, it increases the costs to all. This 

Commission should therefore deny VTrans the partial findings it seeks and instruct that it come 

back with a complete application setting forth the uses for each hangar to be constructed.  

Further, since VTrans did not file a complete application, they cannot be afforded any 

vested rights in any applicable law, Town Plan, or Regional Plan. In re Diverging Diamond 

Interchange SW Permit, 2019 VT 57, ¶ 33, 210 Vt. 577, 591–92, 218 A.3d 564, 574 

(2019)(“Such rights are only afforded to those who file a complete application on all criteria.”);  

Ross, 151 Vt. at 57-58, 557 A.2d at 492-93 *592 (holding that Smith vesting rule requires filing 

of complete application addressing all relevant criteria). Thus when VTrans comes back for 

subsequent permitting and buildout, they cannot claim the any vested right in the law when they 

first filed for partial review.  

 

WHEREFORE the Sambrooks request that they be granted Party Status as set forth herein and 

that the Commission convene further hearings on this matter to address the criteria and legal 
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issues raised by the Sambrooks. The aid in the Commission’s scheduling, the Sambrooks will 

provide this Commission dates of “unavailability.”   

 

Dated: March 17, 2023    MSK ATTORNEYS 
 

      By: /S/ Alexander LaRosa 
      Alexander J. LaRosa 
      275 College Street 
      P.O. Box 4485 
      Burlington, Vermont 05406-4485 
      (802) 861-7000 
      AJLarosa@mskvt.com   

       
            Attorneys for Sambrooks 


